4 NEW YORK STATE

MIGRANT EDUCATION PROGRAM

K-12 Student Registration and Enrollment

NYS-MEP

The New York State Migrant Education Program (NYS-MEP) is committed to supporting migratory
children in addressing educational disruption, cultural and language barriers, social isolation,
health problems, food insecurity, homelessness, poverty, and other barriers that prevent
migratory children from doing well in school and making the successful transition to
postsecondary education or employment.

Within the statutorily mandated Service Delivery Plan (SDP), the NYS-MEP has established
required services and strategies to achieve the Measurable Program Outcomes (MPOs) to meet
the identified unique needs of migratory children and help migratory children achieve the State’s
performance targets. One such required service is: ALL 3. Facilitate migratory youth enrollment
as appropriate in K-12 educational programs.

Barriers to school registration and enrollment

To ensure equal opportunity, all students are protected in their access to education free from
discrimination, regardless of their immigration or citizenship status. This is what we need to
know about the right to a public education for students who are not US citizens:

e School districts may not deny access to public education to any child residing in the State,
including children who are not citizens and do not have immigration documentation. The
Supreme Court made this clear nearly forty years ago in a case called Plyler v. Doe.

e School districts may not bar students from enrolling in public elementary and secondary
schools based on the citizenship or immigration status of the student or their parent or
guardian.

e School districts may not request information about the citizenship or immigration status
of students or their families with the purpose or result of denying them access to
educational opportunities.

e Students are to be enrolled and begin attendance on the next school day, or as soon as
practicable, while their documentation and residency are being verified.

e Students who are English learners have a right to appropriate language assistance
services, and parents and guardians have a right to receive communications from their
children’s school in a language they can understand.

e Students who are experiencing temporary housing/homelessness may be eligible for
additional services under the McKinney-Vento Act, such as transportation to the
designated school district of attendance.


https://www.uscourts.gov/educational-resources/educational-activities/access-education-rule-law

Strategies to support school registration and enrollment

Migratory children and families may require direct support from NYS-MEP staff, and may need
to develop strategies for self-advocacy, related to school registration (not in order of importance
and action, and based on demonstrated needs):

Explain the process of school enrollment to parents and families of migratory children and
youth, including how to access interpretation services and translated documents.
Remind parents and families to obtain the necessary documentation, as needed.

Assist parents and families in setting up school registration appointments, as necessary,
either at the school or through the district’s central registration office.

Accompany parents and families to register or enroll their students in school, to the
extent practicable and necessary.

Assist parents and families in completing student registration documents, as needed.
The school or school district has the primary responsibility for obtaining students’ prior
school, academic, health, and other relevant records for registration purposes. If the
school or school district has difficulty in obtaining such records, provide assistance to
parents and families in acquiring student records, as needed.

Assist parents and families in acquiring students’ medical records and/or immunizations
as needed, including communication with health clinics for scheduling of vaccine
appointments.

If the migratory child or youth is eligible for additional services that require parental
consent, facilitate obtaining such consent and provide additional support with next steps,
to the extent practicable.

Supports for NYS-MEP Staff

If migrant educators face challenges while assisting school-age migratory children and families
with registering in NYS public schools and school districts, their next action should be to consult
with their local Migrant Education Tutorial and Support Services (METS) Director. The METS
Director will determine the best course of action. This may include:

Consultation with more experienced NYS-MEP colleagues who may have other strategies
when working in a particular school district/building and/or
Consultation with the State Coordinator to determine if the New York State
Education Department (NYSED) may be able to expedite certain actions or achieve
certain outcomes and/or
Facilitation of conversations with the school or school district using NYSED resources in
Appendix A
o NYS Education Law and Commissioner’s Regulations outline broad requirements
for determination of student residency and age, but each school district board of
education establishes its own policies in meeting these mandates.
o It is recommended that NYS-MEP staff review local board of education policies
(typically available on the district’s website) to understand what is required in the
applicable district.



o Schools should not impose residency requirements that make it difficult or
impossible for noncitizens, undocumented students, and people who rent their
homes without a lease to register for school.

o If, after working with the school district, the district is not willing to enroll the
migratory student, the METS Director will contact NYSED. The State
Coordinator will consult with NYSED’s Office of Student Support Services, and
other offices as needed, on next steps and will keep the METS Director updated.

e In addition to the SED resources outlined in Appendix A, NYS-MEP staff may find the
following resources to be useful in Appendix B.



Appendix A

NYSED Resources for Student Registration and Enrollment

Right to a free public education

e August 2023 Joint Memo from the NYS Attorney General and NYS Commissioner of Education
o Know Your Rights Guidance (PDF pages 1-2)
o Dear Colleagues Memo (PDF pages 3-6)
o Version with highlighted language:

Adobe Acrobat
Document

Determination of student residency and age

e Commissioner’s Regulation §100.2(y)(3) states: “When a child’s parent(s), the person(s) in
parental relation to the child or the child, as appropriate, requests enrollment of the child in
the school district, such child shall be enrolled and shall begin attendance on the next school
day, or as soon as practicable...”

o Students are to be enrolled immediately and are to continue their attendance in
school while their documentation and residency are being verified.
o Version with highlighted language:

Adobe Acrobat
Document

New Arrivals

e August 2023 NYSED Office of Counsel Letter
o Version with highlighted language:

Adobe Acrobat
Document



https://www.nysed.gov/sites/default/files/programs/main/know-your-rights-guidance-nysed-ag.pdf
https://govt.westlaw.com/nycrr/Document/I3652900bc22211ddb29d8bee567fca9f?viewType=FullText&originationContext=documenttoc&transitionType=CategoryPageItem&contextData=(sc.Default)#:%7E:text=When%20a%20child%E2%80%99s%20parent(s)%2C%20the%20person(s)%20in%20parental%20relation%20to%20the%20child%20or%20the%20child%2C%20as%20appropriate%2C%20requests%20enrollment%20of%20the%20child%20in%20the%20school%20district%2C%20such%20child%20shall%20be%20enrolled%20and%20shall%20begin%20attendance%20on%20the%20next%20school%20day%2C%20or%20as%20soon%20as%20practicable
https://www.nysed.gov/sites/default/files/programs/bilingual-ed/8-14-23-oc-ltr-re-new-arrivals-a.pdf

Appendix B

Related State (NYSED) and Federal Resources

Other NYSED Resources

e New York State Technical and Educational Assistance Center for HomelessStudents
(NYSTEACHS): https://www.nysteachs.org/immigrant-students

e SED Field Advisories/Memoranda Pertaining to ELLs: https://www.nysed.gov/bilingual-
ed/field-advisoriesmemoranda-pertaining-ells

O
©)

Example: Residency Guidance
Example: Changes to the Reporting and Collection of Immigrant Student and
Vaccination Data in New York State

e Student Support Services: https://www.p12.nysed.gov/sss/pps/residency/

Federal Resources

e US Department of Justice Civil Rights Division:

O
©)

https://www.justice.gov/crt/combating-national-origin-discrimination-schools
https://www.justice.gov/crt/resources-0

e US Department of Education

©)

Dear Colleague Letter on School Enrollment and Student Citizenship, including

guidance on schools’ obligations to permit students to enroll and participate in a
school’s educational services without discrimination based on the immigration
status of students or their parents or guardians.

Dear Colleague Letter on English Learners and Limited English Proficient Parents,
including guidance on the rights of students who are English learners and the rights
of parents and guardians who have limited English proficiency.

Information on the Rights of All Children to Enroll in School: Questions and Answers
for States, School Districts and Parents, which answers questions about enrollment,
documentation, and measures to support students with undocumented immigration
status.

Fact Sheet: Information on the Rights of All Children to Enroll in School, with
information for families and school districts about documentation and enrollment
policies.

Resource Guide — Supporting Undocumented Youth, with information about legal
guidelines, models from the field, and more to support students in elementary,
secondary and postsecondary education. Institutions of higher education can
continue to provide emergency grants through the Higher Education Emergency
Relief Fund to DACA recipients so they can enroll and continue in postsecondary
education.

English Learner Family Toolkit, including information about enrolling children in
school, attending school in the United States, and other educational programs and
services for children.



https://www.nysteachs.org/immigrant-students
https://www.nysed.gov/bilingual-ed/field-advisoriesmemoranda-pertaining-ells
https://www.nysed.gov/bilingual-ed/field-advisoriesmemoranda-pertaining-ells
https://www.nysed.gov/bilingual-ed/field-advisoriesmemoranda-pertaining-ells
https://www.nysed.gov/sites/default/files/residencyguidance-memo.7-19-18.pdf
https://www.nysed.gov/sites/default/files/programs/bilingual-ed/immigrant-student-data-collection-guidance-final.pdf
https://www.nysed.gov/sites/default/files/programs/bilingual-ed/immigrant-student-data-collection-guidance-final.pdf
https://www.p12.nysed.gov/sss/pps/residency/
https://www.justice.gov/crt/combating-national-origin-discrimination-schools
https://www.justice.gov/crt/resources-0
https://www2.ed.gov/about/offices/list/ocr/letters/colleague-201405.pdf
https://www2.ed.gov/about/offices/list/ocr/letters/colleague-el-201501.pdf
https://www2.ed.gov/about/offices/list/ocr/docs/qa-201405.pdf
https://www2.ed.gov/about/offices/list/ocr/docs/qa-201405.pdf
https://www2.ed.gov/about/offices/list/ocr/docs/qa-201405.pdf
https://www2.ed.gov/about/offices/list/ocr/docs/dcl-factsheet-201405.pdf
https://www2.ed.gov/about/overview/focus/supporting-undocumented-youth.pdf
https://ncela.ed.gov/educator-support/toolkits/family-toolkit
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(4) accepting service of the form petition and supporting papers on behalf of any school district employee or officer
named as a party or the school district if it is named as a party or arranging for service by mail by mailing the form
petition and supporting documents to any school district employee or officer named as a party and, if the school
district is named as a party, to a person in the office of superintendent who has been designated by the board of
education to accept service on behalf the school district;

(5) providing the parent or guardian or unaccompanied youth with a signed and dated acknowledgment verifying
that the local educational agency liaison has received the form petition and supporting documents and will either
accept service of these documents on behalf of the school district employee or officer or school district or effect
service by mail by mailing the form petition and supporting documents to any school district employee or officer
named as a party and, if the school district is named as a party, to a person in the office of superintendent who has
been designated by the board of education to accept service on behalf of the school district;

(6) transmitting on behalf of the parent or guardian or unaccompanied youth, within five days after the service of,
the form petition or any pleading or paper to the Office of Counsel, Education Department, State Education
Building, Albany, NY 12234;

(7) providing the parent or guardian or unaccompanied youth with a signed and dated acknowledgement verifying
that the local educational agency liaison has received the form petition and supporting documents and will transmit
these documents on behalf of the parent, guardian or unaccompanied youth to the Office of Counsel, Education
Department, State Education Building, Albany, NY 12234; and

(8) accepting service of any subsequent pleadings or papers, including any correspondence related to the appeal,
if the parent or guardian or unaccompanied youth so elects related to the appeal on behalf of the parent or
guardian or unaccompanied youth and making such correspondence available to the parent or guardian or
unaccompanied youth;

(d) ensure that the local educational agency liaison maintains a record of all appeals of enrollment, school selection
and transportation determinations; and

(e) inform school personnel, service providers, advocates working with homeless families, parents and guardians of
homeless children and youths, and homeless children and youths of the duties of the local educational agency
McKinney-Vento liaison.

(iv) Coordination. Each school district shall coordinate:

(a) the provision of services provided pursuant to subtitle B of title VII of the McKinney-Vento Homeless Education
Improvement Assistance Act, as amended, (42 U.S.C. sections 11431 et seq.) with local social services agencies and
other agencies or programs providing services to homeless children and youths and their families, including services
and programs funded under the Runaway and Homeless Youth Act (42 U.S.C. sections 5701 et seq.);

(b) with other school districts on interdistrict issues, such as transportation or transfer of school records; and

(c) implementation of this subdivision with the requirements of the individuals with Disabilities Education Act (20 U.S.C.
sections 1400 et seq.).

(v) Reporting. Each school district shall collect and transmit to the commissioner, at such time and in such manner as the
commissioner may require, a report containing such information as the commissioner determines is necessary to assess
the educational needs of homeless children and youths within the State.

(vi) Privacy. Information about a homeless child’s or youth’s living situation shall be treated as a student education record,
and shall not be deemed to be directory information, under section 444 of the General Education Provisions Act (20 U.S.C.
section 1232g; Every Student Succeeds Act of 2015, 20 U.S.C. sections 6301 et seq.; Public Law 114-95, title ix, section
9302, 129 STAT. 1802).

(y) Determination of student residency and age.

(1) The purpose of this subdivision is to establish requirements for determinations by a board of education or its designee of
student residency and age, for purposes of eligibility to attend the public schools in the school district without the payment of
tuition pursuant to Education Law section 3202, in order to ensure that all eligible students are admitted to such schools without
undue delay; provided that nothing in this subdivision shall be construed to change or shift the burden of proof of the parent(s),
the person(s) in parental relation or the child, as appropriate, to establish residency through physical presence as an inhabitant
of the school district and intent to reside in the district.

(2) Each school district shall make publicly available its enrollment forms, procedures, instructions and requirements for
determinations of student residency and age in accordance with this subdivision. Such publicly available information shall
include a non-exhaustive list of the forms of documentation that may be submitted to the district by parents, persons in parental
relation or children, as appropriate, in accordance with the provisions of this subdivision. Such list shall include but not be limited
to all examples of documentation listed in this subdivision. No later than January 31, 2015, such information shall be included in
the district’s existing enroliment/registration materials and shall be provided to all parents, persons in parental relation or
children, as appropriate, who request enrollment in the district, and shall be posted on the school district's website, if one exists.
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As soon as practicable but no later than July 1, 2015, the school district shall update such information and the district's existing
enrollment/registration materials as necessary to come into compliance with the provisions of this subdivision; and provide such
updated information and materials to all parents, persons in parental relation or children, as appropriate, who request enroliment
in the district; and post such updated information and materials on the district's website, if one exists.

(3) When a child’s parent(s), the person(s) in parental relation to the child or the child, as appropriate, requests enrollment of the
child in the school district, such child shall be enrolled and shall begin attendance on the next school day, or as soon as
practicable, provided that nothing herein shall require the district to enroll such child if a determination of non-residency is made,
in accordance with this subdivision, on the date of such request for enroliment. As soon as practicable but no later than three
business days after such initial enrollment, the parent(s), the person(s) in parental relation to the child or the child, as
appropriate, shall submit documentation and/or information in support of the child's residency in the district and the board of
education or its designee shall review all such documentation and/or information and make a residency determination in
accordance with subparagraphs (i) and (ii) of this paragraph; provided that if such documentation and/or information is submitted
on the third business day after initial enroliment, the board of education or its designee in its discretion may make the residency
determination no later than the fourth business day after initial enrollment.

(i) Documentation regarding enrollment and/or residency.

(a) The school district shall not request on any enrollment/registration form(s) or in any meeting or other form of
communication any of the following documentation and/or information at the time of and/or as a condition of enroliment:

(1) Social Security card or number; or

(2) any information regarding or which would tend to reveal the immigration status of the child, the child’s parent(s)
or the person(s) in parental relation, including but not limited to copies of or information concerning visas or other
documentation indicating immigration status.

(b) The board of education or its designee may require that the parent(s) or person(s) in "parental relation submit
documentation and/or information as evidence of the physical presence of the parent(s) or person(s) in parental relation
and the child in the district. Such documentation may include:

(1) a copy of a residential lease or proof of ownership of a house or condominium, such as a deed or mortgage
statement;

(2) a statement by a third-party landlord. owner or tenant from whom the parent(s) or person(s) in parental relation
leases or with whom they share property within the district, which may be either sworn or unsworn;

(3) such other statement by a third party relating to the parent(s)' or person(s) in parental relation's physical
presence in the district; and/or

(4) other forms of documentation and/or information establishing physical presence in the district, which may
include but not be limited to those listed in clause (d) of this subparagraph.

(c) For purposes of proof of parental relationship or proof that the child resides with the parent(s) or person(s) in
parental relation, the board of education or its designee may accept an affidavit of the parent(s) or person(s) in parental
relation indicating either:

(1) that they are the parent(s) with whom the child lawfully resides; or

(2) that they are the person(s) in parental relation to the child, over whom they have total and permanent custody
and control, and describing how they obtained total and permanent custody and control, whether through
guardianship or otherwise.

(c) The board of education or its designee may also accept other proof. such as documentation indicating that the child
resides with a sponsor with whom the child has been placed by a Federal agency. The board of education or its
designee may not require submission of a judicial custody order or an order of guardianship as a condition of
enroliment.

(d) The board of education or its designee shall consider other forms of documentation produced by the child, the
child's parent(s) or person(s) in parental relation, including but not limited to the following:

(1) pay stub;

(2) income tax form;

(3) utility or other bills;

(4) membership documents (e.g., library cards) based upon residency;
(5) voter registration document(s);

(6) official driver's license, learner's permit or non-driver identification;





(7) State or other government issued identification;

(8) documents issued by Federal, State or local agencies (e.g., local social service agency, Federal Office of
Refugee Resettlement); or

(9) evidence of custody of the child, including but not limited to judicial custody orders or guardianship papers.
(ii) Documentation of age. In accordance with Education Law section 3218:

(a) where a certified transcript of a birth certificate or record of baptism (including a certified transcript of a foreign birth
certificate or record of baptism) giving the date of birth is available, no other form of evidence may be used to
determine a child's age;

(b) where the documentation listed in clause (a) of this subparagraph is not available, a passport (including a foreign
passport) may be used to determine a child's age; and

(c) where the documentation listed in both clauses (a) and (b) of this subparagraph are not available, the board of
education or its designee may consider certain other documentary or recorded evidence in existence two years or
more, except an affidavit of age, to determine a child's age. Such other evidence may include but not be limited to the
following:

(1) official driver's license;

(2) State or other government issued identification;
(3) school photo identification with date of birth;
(4) consulate identification card;

(5) hospital or health records;

(6) military dependent identification card;

(7) documents issued by Federal State or local agencies (e.g., local social service agency, Federal Office of
Refugee Resettlement);

(8) court orders or other court-issued documents;
(9) Native American tribal document; or
(10) records from non-profit international aid agencies and voluntary agencies.

(d) With respect to the documentation listed in clause (c) of this subparagraph, if the documentary evidence presented
originates from a foreign country, the board of education or its designee may request verification of such documentary
evidence from the appropriate foreign government or agency, consistent with the requirements of the Federal Family
Educational Rights and Privacy Act (20 USC section 1232g), provided that the student must be enrolled in accordance
with paragraph (2) of this subdivision and such enroliment cannot be delayed beyond the period specified in paragraph
(2) of this subdivision while the board of education or its designee attempts to obtain such verification.

(iii)
(a) School districts are required to comply with Public Health Law section 2164(7) and all other applicable
provisions of the Public Health Law and its implementing regulations, including orders issued by a State or
local health department pursuant to such laws or regulations, that impact a student's admission to or
attendance in school. Nothing in this subdivision shall be construed to require the immediate attendance of an
enrolled student lawfully excluded from school temporarily pursuant to Education Law section 906 because of
a communicable or infectious disease that imposes a significant risk of infection of others, or an enrolled
student whose parent(s) or person(s) in parental relation have not submitted proof of immunization within the
periods prescribed in Public Health Law section 2164(7)(a).

(b) Nothing in this subdivision shall be construed to require the immediate attendance of an enrolled student who is
suspended from instruction for disciplinary reasons pursuant to Education Law section 3214.

(c) Nothing in this subdivision shall be construed to interfere with the recordkeeping and reporting requirements
imposed on school districts participating in the Federal Student and Exchange Visitor Program (SEVP) in grades 9-12
pursuant to applicable Federal laws and regulations concerning nonimmigrant alien students who identify themselves
as having or seeking nonimmigrant student visa status (F-1 or M-1), and nothing herein shall be construed to conflict
with such requirements or to relieve such nonimmigrant alien students who have or seek an F-1 or M-1 visa from
fulfilling their obligations under Federal law and regulations related to enrolling in grades 9-12 in SEVP schools.

(4) At any time during the school year and notwithstanding any prior determination to the contrary at the time of the child's initial
enrollment or re-entry into the public schools of the district, the board of education or its designee may determine, in accordance
with paragraph (6) of this subdivision, that a child is not a district resident entitled to attend the schools of the district.





(5) Determinations regarding whether a child is entitled to attend a district's schools as a homeless child or youth must be made
in accordance with subdivision (x) of this section.

(6) Any decision by a school official, other than the board or its designee, that a child is not entitled to attend the schools of the
district shall include notification of the procedures to obtain review of the decision within the school district. Prior to making a
determination of entitlement to attend the schools of the district, the board or its designee shall afford the child's parent, the
person in parental relation to the child or the child, as appropriate, the opportunity to submit information concerning the child's
right to attend school in the district. When the board of education or its designee determines that a child is not entitled to attend
the schools of such district because such child is not a resident of such district, such board or its designee shall, within two
business days, provide written notice of its determination to the child's parent, to the person in parental relation to the child, or to
the child, as appropriate. Such written notice shall state:

(i) that the child is not entitled to attend the public schools of the district;

(ii) the specific basis for the determination that the child is not a resident of the school district, including but not limited to a
description of the documentary or other evidence upon which such determination is based;

(iii) the date as of which the child will be excluded from the schools of the district; and

(iv) that the determination of the board may be appealed to the Commissioner of Education, in accordance with Education
Law, section 310, within 30 days of the date of the determination, and that the instructions, forms and procedure for taking
such an appeal, including translated versions of such instructions, forms and procedures, may be obtained from the Office
of Counsel at www.counsel.nysed.gov, or by mail addressed to the Office of Counsel, New York State Education
Department, State Education Building, Albany, NY 12234 or by calling the Appeals Coordinator at (518) 474-8927.

(z) Department review of unregistered nonpublic schools.

(1) A nonpublic school, other than a registered high school, shall be placed under department review when the school scores
below one (or more) of the review criteria on indicators of student achievement specified in paragraph (7) of subdivision (p) of
this section, has not shown improvement on such indicators over the preceding three school years, and has not otherwise
demonstrated satisfactory performance on other student achievement indicators determined by the commissioner in consultation
with the appropriate nonpublic school officials. The department shall notify each nonpublic school placed under department
review and inform such school of the student achievement data upon which the determination was made.

(2) When a nonpublic school is notified by the department that it has been placed under department review, it shall so notify the
parents of students attending the school and provide them with the student achievement data upon which that determination
was made.

(3) The school shall be required to develop a school improvement plan and submit it to the department. Upon identification of a
nonpublic school for department review, the commissioner shall offer technical assistance to the school in the development of a
school improvement plan.

(4) If, after a time period established by the commissioner in consultation with the appropriate nonpublic school officials, the
school under department review has not demonstrated progress on the criteria in question, the commissioner shall formally
notify the appropriate nonpublic school officials that the school is at risk of being determined to be an unsound educational
environment.

(5) If, after a further time period established by the commissioner in consultation with appropriate nonpublic school officials, the
school under department review has not demonstrated progress as determined by the commissioner, the commissioner shall
determine that the school is an unsound educational environment. The commissioner, in consultation with the appropriate
officials of the nonpublic school, shall develop a plan to ensure that the educational welfare of the students is protected.

(aa) Interpretation services for parents and persons in parental relationship who are hearing impaired.

(1) Definitions.
For purposes of this subdivision:

(i) Hearing impaired shall include any hearing impairment, whether permanent or fluctuating, the result of which prevents a
meaningful participation in school district meetings or activities.

(ii) Meeting or activity shall mean those school-initiated meetings or activities attended by parents or persons in parental
relationship who are hearing impaired, which are specific to the academic and/or disciplinary aspects of their child's
educational program, including, but not limited to, parent-teacher conferences; child study or building level team meetings;
planning meetings with school counselors regarding educational progress and career planning; suspension hearings or any
conference with school officials relating to disciplinary actions.

(2) School district meetings and activities.

At any meeting or activity which is conducted by the board of education, trustees, school district or a district school and attended
by parents or persons in parental relationship who are hearing impaired, such board of education or trustees shall provide
interpreter services at no charge to such parents or persons in parental relationship, provided that a written request therefore is










THE UNIVERSITY OF THE STATE OF NEW YORK
THE STATE EDUCATION DEPARTMENT

Office of Counsel

As an unprecedented number of students and families arrive in our schools, we
remind school districts that they are legally required to treat all students equally.
This means that new enrollees are entitled to equal access to all school programs and
services offered to district students, including programs required for graduation.

The Equal Protection Clause ensures that “any person within [the] jurisdiction” of
the United States receives the protection of law. In Plyler v. Doe, the United States
Supreme Court confirmed that non-citizens are entitled to equal protection. It also
held that school districts could not deny education to the children of non-citizens,
reasoning that these children “can affect neither their parents’ conduct nor their own
status.” The Court further opined that a law “directing the onus of ... parentls’]
misconduct against [their] children does not comport with fundamental conceptions
of justice.” Thus, all children who enroll in a school district, be they residents or
homeless students, are entitled to a sound basic education therein.

These protections are well established law and are not policy matters within the
purview of boards of education. As such, school officers’ refusal to register newly
arrived students, offer them placement in a full-time educational program, or
determine their eligibility for special education and related services will be
considered a knowing and willful violation of law—and will not be tolerated by the
New York State Education Department.

Dated August 14, 2023
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STATE OF NEW YORK
OFFICE OF THE ATTORNEY GENERAL

DR. BETTY A. ROSA

LETITIA JAMES Commissioner of Education
ATTORNEY GENERAL President of the University of the State of New York

Every New York student has the right to a free public education

New York Attorney General Letitia James reminds you that students between the ages of 5 and 21 have
the right to a free public-school education in our state, regardless of the student's nationality or
immigration status. Policies that prevent students from enrolling in their local public school violate this

important right.

You must live in a school district to attend its schools for free. Schools may ask you to submit documents

proving where you live, but they must accept many different kinds of proof, such as:

letter or affidavit from your landlord

letter or affidavit from a social worker, teacher, lawyer, religious leader, or other person with
personal knowledge of your address

pay stub that shows your address

Income-tax form

bill for a utility or other service, such as cell phone, that shows your address

membership documents based on residency, such as library cards (these do not have to show
your address)

voter registration card

driver’s license, learner’s permit, or non-driver ID

identification, issued by New York state or another government body, that shows your address
documents issued by a federal, state, or local government agency, such as a local social services
agency or the federal Office of Refugee Resettlement

custody or guardianship papers

other proofs of residency you present

When a student requests enroliment:

The school must allow the student to begin attending classes as soon as possible — ideally the
next school day.

The student then has three business days to prove residency.

If the school decides that the student is not a resident, it must provide a written explanation of
its decision and tell you how to appeal it.

Schools should not impose residency requirements that make it difficult or impossible for noncitizens,
undocumented students, and people who rent their homes without a lease to register for school. These
policies include:
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requiring that all residency proofs be less than 30 days old

requiring you to register or present proof of residency more than once if your address has not
changed

reporting, or threatening to report, information about your living situation to local code-
enforcement authorities

making home visits to investigate every student who does not have a lease or deed

denying enrollment if you do not have a voter registration card or driver’s license

In addition, schools may not require your Social Security number or any information about your
immigration status as a condition of enroliment.

Under federal and state law:

Public schools must accept school-age migrants and other students experiencing homelessness,
living in shelters, or living in other temporary housing.

Schools must immediately enroll such students, even if the student cannot provide proof of
residency, immunization records, school records, or other documents usually required for
enrollment. To remain enrolled, however, students must receive at least the first dose of all
required vaccines within the first 14 days of attending school.

If you or someone you know has been denied enrollment at your local public school, report the issue to
the Office of the New York State Attorney General. File a complaint at our website.




https://ag.ny.gov/file-complaint/civil-rights
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New York State
EDUCATION DEPARTMENT

. Knowledge > Skill » Opportunity

STATE OF NEW YORK
OFFICE OF THE ATTORNEY GENERAL

DR. BETTY A. ROSA

LETITIA JAMES Commissioner of Education
ATTORNEY GENERAL President of the University of the State of New York

Dear Colleagues,

As our state welcomes large numbers of migrant families into our communities,
some schools have raised concerns about their ability to accommodate swelling enrollment
and the need for greater English-language-learner resources. Although the New York State
Office of the Attorney General (OAG) and New York State Education Department (SED)
recognize these challenges, our offices write to remind school administrators that all
children and youth in New York between the ages of 5 and 21 have the right to a free
public-school education, regardless of immigration status, language proficiency, or whether
the student is living in a shelter, migrant camp, or other temporary housing. This right is
firmly embedded in our Constitution, federal and state laws, and the regulations that
govern our state’s public schools.

Educating our children and youth benefits all New Yorkers. As the Supreme Court
recognized decades ago, “education prepares individuals to be self-reliant and self-sufficient
participants in society.”! Through this joint guidance, the OAG and SED seek to assist our
state’s public schools in meeting their obligation to provide a free education to every school-
age child and youth in their districts. School administrators should review their policies
and procedures to ensure compliance with the principles described below.

Schools should work with students and families to achieve the common goal
of ensuring that all children and youth in New York receive an education.

Migrant children and youth who are unhoused or living in temporary housing enjoy
special protections under the federal McKinney-Vento Act and New York’s Education Law.2
Schools must immediately enroll such students, even if the student cannot provide proofs of
residency, immunizations, school records, or other documents typically required for
registration.? This immediate-enrollment requirement applies to all students who share

1 Plyler v. Doe, 457 U.S. 202, 222 (1982) (quotation marks and citation omitted).

242 U.S.C. §§ 11431-35; N.Y. Educ. Law § 3209 (incorporating the requirements of the McKinney-
Vento Act); see also New York State Education Department, Guidance: The McKinney-Vento Act:
Education of Children and Youth Experiencing Homelessness (Aug. 2019),
www.nysed.gov/sites/default/files/nysed-guidance-education-for-homeless-children-and-youths-
program-final.pdf.

342 U.S.C. § 11432(2)(3)(C)(1); N.Y. Educ. Law § 3209(2)(f)(2). To remain enrolled, all students must
receive at least the first dose of all required vaccines within 14 days of registration. New York State
Department of Health, School Vaccination Requirements (revised Aug. 2023),
https://www.health.ny.gov/prevention/immunization/schools/school_vaccines/. However, if a child




https://www.nysed.gov/sites/default/files/nysed-guidance-education-for-homeless-children-and-youths-program-final.pdf

https://www.nysed.gov/sites/default/files/nysed-guidance-education-for-homeless-children-and-youths-program-final.pdf

https://www.health.ny.gov/prevention/immunization/schools/school_vaccines/
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another’s home out of necessity or who sleep in camps, shelters, public spaces, vehicles,
substandard housing, or similar spaces.*

To be sure, schools may require all other students to submit proof of district
residency. However, under our state’s education regulations, public schools may not deny a
student enrollment because the student or parent cannot provide a specific type of proof,
such as a residential lease, a landlord affidavit, or a utility bill.> Schools may certainly
request such documents when available, but they must also consider many different proofs
of residency, including but not limited to:

e a letter or affidavit from the student’s landlord;

e a letter or affidavit from a social worker, teacher, lawyer, religious leader, or other
individual with personal knowledge of where the student lives;

e a pay stub;

e an income-tax form;

e a bill for a utility or other service, including cell phone, that shows the student’s
address;

e a membership document based on residency, such as a library card, whether or not
1t states the student’s address;

e a voter registration card;

e adriver’s license, learner’s permit, or non-driver ID;

¢ identification issued by New York state or another government body that shows the
student’s address;

e documents issued by a federal, state, or local government agency, such as a local
social services agency or the federal Office of Refugee Resettlement; and

e custody or guardianship papers.b

State regulations require schools to make publicly available a non-exhaustive list, like the
one above, of the types of documentation that students or their parents may submit to
establish residency in a school district.” Your compliance with these policies is vital to
ensuring that every student in our state enjoys the opportunities for growth and learning
our schools are uniquely qualified to provide.

Schools should immediately welcome students into their classrooms, even if
the student requires additional time to establish residency.

When a student, parent, or person in parental relation requests enrollment, schools
must allow the student to attend classes on the next school day, or as soon as possible, even

experiencing homelessness or housing instability “needs to obtain immunizations ... the enrolling
school shall immediately refer the parent or guardian of the child or youth, or (in the case of an
unaccompanied youth) the youth, to the local educational agency liaison ... who shall assist in
obtaining necessary immunizations or screenings ...” 42 U.S.C. § 11432(g)(3)(C)(iii).

442 U.S.C. § 11434a(2)(A)—(B); N.Y. Educ. Law § 3209(1)(a).

5 See N.Y. Comp. Codes R. & Regs. (N.Y.C.R.R)) tit. 8, § 100.2(y)(3)(1)(d). This letter uses the term
“parent” broadly to refer to both parents and persons in parental relation to the child, including
immigration sponsors. See id. § 100.2(y)(3)(1)(c).

6 Id. § 100.2(y)(3)(1)(b), (d).

71d. § 100.2(y)(2).
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if the student has not yet established residency in the district.® The student will then have
three business days to submit documents proving residency.?

If the school determines that the student does not, in fact, live in the district, the
school may then exclude the student from the school. But within two business days of
making that determination, the school must provide a letter explaining the basis of its
decision and how the student can appeal 1t.10

Policies that make it difficult or impossible for migrant children and youth
to enroll in school are contrary to state education regulations and may
expose schools to legal liability.

The OAG and SED have recently learned that some districts employ enrollment
policies that make it difficult or impossible for noncitizens, undocumented students, and
people who rent their homes without a formal lease to register for school. These
discriminatory policies harm our most vulnerable students, who rely on our schools for a
safe, nurturing environment where they can learn and thrive. They are also at odds with
the purpose of our state’s enrollment regulations, which is “to ensure that all eligible
students are admitted to [public] schools without undue delay.”!! Finally, such policies may
violate constitutional and statutory protections, exposing school districts to lawsuits and
liability. 12

Several registration policies are of particular concern. Some school districts require
students or their parents to provide voter registration cards, which are unavailable to
noncitizens. Other policies make it more difficult for students to enroll and stay in school,
such as requiring that all proofs of residency be less than 30 days old and requiring
students who lack a formal lease to resubmit proofs of residency on a regular basis. Still
other policies may deter undocumented students from even attempting to enroll in school,
such as threatening to make home visits to investigate every student who does not
establish residency through a formal lease or deed. Additionally, some school districts
threaten to report information about students’ living conditions to local code enforcement
authorities. This policy may also violate the Fair Housing Act.!3 The OAG and SED advise
all New York school districts with these or similar policies to immediately remove them
from their websites and to cease enforcing them.

8 Id. § 100.2(y)(3).

9 Id. As explained above, this requirement does not apply to children and youth experiencing
homelessness or housing instability. See 42 U.S.C. § 11432(g)(3)(C)(1); N.Y. Educ. Law § 3209(2)(f)(2).
10 8 N.Y.C.R.R. § 100.2(y)(6).

11 Id. § 100.2(y)(1).

12 See U.S. CONST. amend. XIV, § 1; Plyler, 457 U.S. at 221-23 (holding that undocumented children
and youth seeking to attend public schools are entitled to the safeguards of the equal protection
clause of the Fourteenth Amendment); Title VI of the Civil Rights Act of 1964, 42 U.S.C. § 2000d
(prohibiting discrimination by recipients of federal funding on the basis of national origin).

13 See Fair Housing Act (FHA), 42 U.S.C. § 3604(a) (prohibiting practices that make housing
unavailable because of national origin); 24 C.F.R. § 100.500(a) (imposing liability under the FHA for
practices that predictably have a discriminatory impact on housing availability because of national
origin).
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Finally, our offices remind school districts that they may not require a social
security number or any information that could reveal a student’s immigration status at the
time of enrollment.* Nor may schools require that a student living with an immigration
sponsor submit a judicial custody order or an order of guardianship as a condition of
enrollment.15

*kk

For more information about our state’s enrollment requirements and the rights of
migrant students, please consult the relevant education regulations, SED’s August 14,
2023, “Statement on the Rights of Newly Arrived Immigrants,” and joint guidance
documents from the OAG and SED dated August 29, 2019, and February 27, 2017.16 If you
have questions, you may also contact SED’s Office of Bilingual Education and World
Languages at obewl@nysed.gov. The OAG and SED are committed to supporting your
continued efforts to make New York the state of opportunity for all children and youth, no
matter their immigration status or living situation.

14 8 N.Y.C.R.R. § 100.2(y)(3)(3)(a).

15 Id. § 100.2(y)(3)(1)(c).

16 See generally id. § 100.2(y); SED Office of Counsel, Statement on Rights of Newly Arrived
Immigrants (Aug. 14, 2023), https://www.nysed.gov/sites/default/files/programs/bilingual-ed/8-14-23-
oc-ltr-re-new-arrivals-a.pdf; Letitia James and MaryEllen Elia, Joint Guidance, OAG and SED (Aug.

29, 2019), https://ag.ny.gov/sites/default/files/letters/joint_oag-sed_-
_ice_sros_in_schools_w_ag_signature.pdf; Eric T. Schneiderman and MaryEllen Elia, Joint
Guidance, OAG and SED (Feb. 27, 2017), https://ag.ny.gov/sites/default/files/2017-02-15_oag-
sed_letter_re_ice_2.25.17_final.pdf; see also SED’s library of guidance on residency-related issues at
New York State Education Department, Residency, https://www.p12.nysed.gov/sss/pps/residency/.

4



mailto:obewl@nysed.gov

https://www.nysed.gov/sites/default/files/programs/bilingual-ed/8-14-23-oc-ltr-re-new-arrivals-a.pdf

https://www.nysed.gov/sites/default/files/programs/bilingual-ed/8-14-23-oc-ltr-re-new-arrivals-a.pdf

https://ag.ny.gov/sites/default/files/letters/joint_oag-sed_-_ice_sros_in_schools_w_ag_signature.pdf

https://ag.ny.gov/sites/default/files/letters/joint_oag-sed_-_ice_sros_in_schools_w_ag_signature.pdf

https://ag.ny.gov/sites/default/files/2017-02-15_oag-sed_letter_re_ice_2.25.17_final.pdf

https://ag.ny.gov/sites/default/files/2017-02-15_oag-sed_letter_re_ice_2.25.17_final.pdf

https://www.p12.nysed.gov/sss/pps/residency/
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